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I.
History of Bad Faith Claims

A.
In 1978, the Supreme Court of Wisconsin for the first time held that a cause of action may be brought by an insured against its own insurance company for bad faith in settling the insured’s claim.   Anderson v. Continental Insurance Co..

-Court acknowledged the action as separate from a claim of breach of an insurance contract. 

-Claim was brought under a homeowner’s policy.

B. The following year, the court examined the applicability of bad faith 

claims to WC. 

Coleman v. American Universal Insurance Co,  

Facts:  Claimant alleged that his WC payments were arbitrarily cut off at least 3 times when the defendants knew that his claim was valid.  He brought an action against his employer’s WC insurer, its adjusting company, and an adjuster for bad-faith conduct and for the intentional infliction of emotional distress.  

Issue:  Whether a worker who sustains an injury covered by the WCA can bring a separate claim for damages in the courts when the WC insurer and its agent allegedly acted in bad faith in processing and paying the claim.  

Holding:  When a WC insurer acts in bad faith in the settlement of payment of benefits, a separate tort is committed that is not covered by the worker’s compensation act and that may be pled and proven in the courts.

C. The legislature reacted to Coleman by enacting Wis. Stat. 102.18(1)(bp).

-Became effective November 28, 1981.

-Brought bad faith denial of compensation claims against an employer under the Worker's Compensation Act. 

-Was amended in 1983 to make it clear that it applied not only to a worker's compensation employer’s bad faith but also to that of an insurance carrier. 

D. In 1984, the court of appeals confirmed that the adoption of the statute represented the legislature’s intent to change in the law established by Coleman. Jadofsky v. Iowa Kemper Ins. Co. 

-A claimant filed a tort action for the alleged bad faith termination of his worker's compensation benefits by a WC insurer. 
-The court dismissed the bad faith claim, holding that the Worker's Compensation Act provided the exclusive remedy for the bad faith denial of benefits. 

II.
What is Bad Faith?

A. 
Bad faith is defined by the DWD as follows:

-An insurance company or self-insured employer who, without credible evidence which demonstrates that the claim for the payments is fairly debatable, unreasonably fails to make payment of compensation or reasonable and necessary medical expenses, or after having commenced those payments, unreasonably suspends or terminates them, shall be deemed to have acted with malice or in bad faith. DWD 80.70(2) 

B. Claimant must satisfy a two-part test for bad faith by showing the following:

1.) that the insurer had no reasonable basis for denying benefits 

and

2.) that the insurer knew or recklessly disregarded that there was no reasonable basis for denying benefits. Anderson v. Continental Insurance Co.;  Kimberly-Clark v. LIRC; Brown v. LIRC.

C. The first element of the test asks whether the claim was fairly debatable.  

-An objective test.

-Did the insurer possess information that would lead a reasonable insurer to conclude that the employee’s claim was “fairly debatable”? 

-Would a reasonable insurer under similar circumstances have denied, suspended, or delayed payment of the claim?

-Did the insurer properly investigate the claim and were the results of the investigation subject to a reasonable evaluation and review? Brown.

D. The second element focuses on the sufficiency or strength of the insurer’s reasoning.

E. 
Bad faith will not be found if the insurer uses ordinary care in investigating both the facts and law and reaches a reasonable conclusion that the claim is fairly debatable.

III.
Penalties for Bad Faith


A.
Wis. Stat. 102.18(1)(bp) provides the exclusive remedy against an employer or insurance carrier for malice or bad faith. 

B.
The statute authorizes the department to include a penalty in an award to an employee for an employer’s or insurance carriers suspension of, termination of, or failure to make payments, or failure to report injury if it resulted from malice or bad faith. 

-The penalty cannot exceed the lesser of 200% of total compensation due or $15,000.

-The court has allowed the $15,000 maximum to be awarded multiple times in a single claim if the claim involves successive bad faith offenses.  Advance Transp. V. LIRC (unpublished) 


C.
The bad faith maximum penalties might be increased.

- They have not been changed since 1981 when bad faith claims became included in the WCA.  

-At a public hearing on 12/8/04, an attorney proposed to increase the maximum to $41,000 in 2005 or 2006.  

-At a WCAC (Worker’s Compensation Advisory Council) meeting on 3/22/05, members representing labor proposed increasing the amount to $45,000 (Labor Proposal #2).

-The WCAC has not yet approved either proposal, but is considering increasing the maximum amount for the bad faith penalty.

-If the WCAC approves a proposal, it will be sent to the legislature.

D.
Subject to the maximum penalty, the department can award an amount that it deems just.

-The department will consider the gravity of the bad faith and the effect that it had on the employee, financial and/or personal. 

E.
The employer, the insurance carrier, or both may be penalized. 

-Neither the employer nor the insurance company is liable to reimburse the other for the penalty amount. 

IV.
What Constitutes an Inexcusable Delay in Payment?


A.
Inexcusable delay is delay that lacks a bona fide justification or motivation. 

-Should not be determined by hindsight.

-Looks at facts at time of delay. Milwaukee County v. DILHR.

B. Inexcusable delay is a separate claim from bad faith.

-It is possible for there to be a finding of inexcusable delay without a finding of bad faith.

V. 
Penalties for Delayed Payments



A.
Wis. Stat. 102.22(1) provides for a 10 percent increased payment for inexcusable delay in making payments due to an injured worker. 

B.
The department may also order the employer or insurance carrier to reimburse the employee for any finance charges, collection charges or interest which the employee had to pay due to the inexcusable delay.

C. Because inexcusable delay and bad faith are separate claims, a penalty may be assessed for both claims.

DWD 80.02 Reports. (1) EMPLOYERS. An employer covered by the provisions of ch. 102,

Stats., shall, within one day after the death of an employee due to a compensable injury, report the death to the department and the employer's insurance carrier by telegraph, telephone, letter, facsimile transmission or other means authorized by the department on a case-by-case basis as communication technologies change. An insured employer shall also notify its insurance carrier of a compensable injury within 7 days after the accident or beginning of a disability from occupational disease related to the employee's compensable injury if any of the following occurs:

(a) Disability exists beyond the 3rd day after the employee leaves work as a result of the accident or disease. In counting the days on which disability exists, include Sunday only if the employee usually works on Sunday. 

(b) An employer's insurance carrier has primary liability for unpaid medical treatment.

(2) SELF-INSURED EMPLOYERS AND INSURANCE COMPANIES.  Except as provided

in sub. (3m), for injuries under sub. (1) (a) self-insured employers and insurance companies shall submit all of the following reports to the department:

(a) A first report of injury with the information required by a completed form WKC-12 on or before the 14th day after an accident or the beginning of a disability from occupational disease. If an employer does not notify the insurance carrier of the injury until after the 14th day, the insurance carrier shall submit the WKC-12 to the department within 7 days of receiving notice of the injury from any source.

(b) A supplementary report with the information required by form WKC-13 on or before the 30th day following the day on which the injury in par. (a) occurred.

(c) The wage information required by form WKC-13-A if the wage is less than the maximum wage as defined by s. 102.11 (1), Stats. The WKC-13 required in par. (b) and the WKC-13-A shall be submitted together, except that if the wage information required by form WKC-13-A is not available at the time the WKC-13 is submitted, the insurance carrier or self-insured employer shall estimate on the WKC-13 the date by which the WKC-13-A will be submitted.

(d) If applicable, a signed statement from the employee verifying that the employee restricts his or her availability on the labor market to part-time employment, and is not actively employed elsewhere. The employee's statement shall accompany the WKC-13-A, but no statement is required if the employee is under the age of 16.

(e) A report within 30 days after each of the following events occurs, with a copy to the employee, using form WKC-13 indicating all worker's compensation payments to date and the periods of time for which these payments were made:

1. Payment of compensation is changed from temporary disability to permanent disability.

2. Temporary disability benefits are reinstated.

3. Temporary partial disability is paid. The insurance carrier or self-insured employer shall also include the information required by form WKC-7359.

4. Final payment of compensation is made. If there are more than 3 weeks of temporary disability or any permanent disability, the insurance carrier or self-insured employer shall submit a final treating practitioner's report together with the final WKC-13 or shall explain why the report is not being submitted and shall estimate when the final practitioner's report will be submitted.

(f) When submitting a stipulation or compromise, and at the time of hearing, a current form WKC-13 indicating all worker's compensation payments to date and the periods of time for which these payments were made.

(g) Written notice within 7 days, with a copy to the employee, after each of the following:

1. Payments are stopped for any reason. If any payments are stopped for a reason other than the employee's return to work, the self-insured employer or insurance carrier shall explain why it stopped payments and shall advise the employee what to do to reinstate payments.

2. A decision to deny liability for payment of compensation is made, giving the reason for the denial and advising the employee of the right to a hearing before the department.

3. Amputation will require an artificial member or appliance.

(h) Within 14 days of the date of an alleged injury under sub. (1) (a), if the claim is not paid or denied because the insurance carrier or self-insured employer is still investigating the claim, a written explanation giving the reason for further investigation, with a copy to the employee. If notice from an insured employer to its insurance carrier under sub. (1) is not timely, the insurance carrier shall comply within 14 days of receiving notice of the alleged injury from any source. 

(i) If increased compensation is due, a final receipt within 30 days of the final payment to the employee, as proof of payment of that increased compensation.

(j) If the employee fails to return to a practitioner for a final examination, written notice within 30 days, with a copy to the employee, advising the employee that in order to determine permanent disability, if any, the final examination is necessary.

(3) EVALUATION. In evaluating whether payments of compensation and reports made by insurance carriers and self-insured employers were prompt and proper under the provisions of ss.

102.28 (2) and 102.31 (3), Stats., and before undertaking to revoke the exemption from insurance under s. 102.28 (2) (c), Stats., or before recommending under s. 102.31 (3), Stats., to the commissioner of insurance that enforcement proceedings under s. 601.64, Stats., be invoked the department will consider all of the following performance standards together with all other factors bearing on the performance and activities of the insurance carrier or self-insured employer:

(a) Payment of first indemnity. Whether 80% or more of first indemnity payments are mailed to the injured employee in 14 days or less following the date of injury or the last day worked after t the injury before the first day of compensable lost time. 

(b) First report of injury. Whether 70% or more of reports required under sub. (2) (a) are received by the department within 14 days of the date of injury or the last day worked after injury before the first day of compensable lost time.  

(c) Correct and complete names. Names of self-insured employers on reports filed with the department must be correct and complete. The name of an insurance group is not a substitute for the name of the individual company insuring the risk. The name of an insurance service company is not a substitute.

(d) Penalty frequency and severity. The number and amount of penalties assessed for violations of ss. 102.18 (1) (bp), 102.22 (1), 102.57, and 102.60, Stats.

(3m) REPORTING BY ELECTRONIC, MAGNETIC OR OTHER MEDIA. (a) An employer, self-insured employer or insurer may make a written request to the department to submit the information in reports or amendments to reports required to be filed with the department in sub. (1) or (2) via electronic, magnetic or other media satisfactory to the department. The department may authorize an employer, self-insured employer or insurer to use electronic, magnetic or other reporting media after considering the extent to which it will help the employer, self-insured employer or insurer meet or exceed the applicable reporting requirements and performance standards in subs. (1) to (3).

(b)  The authorization shall be in writing and shall state the terms and conditions for granting and revoking the privilege to use electronic, magnetic or other reporting media, including any terms and conditions relating to reporting requirements or performance standards in subs. (1) to (3). The written authorization shall specify what variations exist, if any, between the data required to be submitted on forms WKC-12, WKC-13, WKC-13-A, or other forms that are used by the department and the data required to be submitted via electronic, magnetic or other media.

History: 1-2-56; am. (1) and (2), Register, October, 1965, No. 118, eff. 11-1-66; am. Register, April, 1975, No. 232, eff. 5-1-75; am. (1), r. and recr. (2), Register, September, 1982, No. 321, eff. 10-1-82; am. (2) (intro.) and cr. (3), Register, September, 1986, No. 369, eff. 10-1-86; renum. (1) to be (1) (a) and am., cr. (1) (b) and (3m), am. (2) (intro.), Register, November, 1993, No. 455, eff. 12-1-.93; r. and recr. (1) and (2), am. (3) (intro.), (a), (b), (3m) (b) and r. (3m) (c), Register, December, 1997, No. 504, eff. 1-1-98.
DWD 80.52 Payment of permanent disability where the degree of permanency is disputed. Where injury is conceded, but the employer or the employer’s insurer disputes the extent of permanent disability, payment of permanent disability shall begin:

(1) Within 30 days of a report that provides the permanent disability rating, in the amount of the permanency set forth in the report; or 

(2) Within 30 days after the employer or insurer receives a report from an examination performed under s. 102.13(1)(a), Stats., in the amount of the permanent disability found as a result of that medical examination, if any. If such an examination had not previously been performed, the employer or employer’s insurer must give notice of a request for such an examination within 30 days of a receiving a report that establishes the permanent disability under sub. (1), and in the event that a report from the examination is not available within 90 days of the request for the examination, the employer and insurer shall begin payment of the permanent disability set forth in the report under sub. (1).
DWD 80.70 Malice or bad faith. (1) An employer who unreasonably refuses or unreasonably fails to report an alleged injury to its insurance company providing worker's compensation coverage, shall be deemed to have acted with malice or bad faith. (2) An insurance company or self-insured employer who, without credible evidence which demonstrates that the claim for the payments is fairly debatable, unreasonably fails to make payment of compensation or reasonable and necessary medical expenses, or after having commenced those payments, unreasonably suspends or terminates them, shall be deemed to have acted with malice or in bad faith.

History: Cr. Register, September, 1982, No. 321, eff. 10-1-82.
102.22 Penalty for delayed payments; interest. (1) If the employer or his or her insurer inexcusably delays in making the first payment that is due an injured employee for more than 30 days after the day on which the employee leaves work as a result of an injury and if the amount due is $500 or more, the payments as to which the delay is found shall be increased by 10%. If the employer or his or her insurer inexcusably delays in making the first payment that is due an injured employee for more than 14 days after the day on which the employee leaves work as a result of an injury, the payments as to which the delay is found may be increased by 10%. If the employer or his or her insurer inexcusably delays for any length of time in making any other payment that is due an injured employee, the payments as to which the delay is found may be increased by 10%.109 Where the delay is chargeable to the employer and not to the insurer 

s.102.62 shall apply and the relative liability of the parties shall be fixed and discharged as therein provided. The department may also order the employer or insurance carrier to reimburse the employee for any finance charges, collection charges or interest which the employee paid as a result of the inexcusable delay by the employer or insurance carrier.110 111

(2) If the sum ordered by the department to be paid is not paid when due, that sum shall bear interest at the rate of 10% per year. The state is liable for such interest on awards issued against it under this chapter.  The department has jurisdiction to issue award for payment of such interest at any time within one year of the date of its order, or upon appeal after final court determination. Such interest becomes due from the date the examiner's order becomes final or from the date of a decision by the labor and industry review commission, whichever is later.

(3) If upon petition for review the commission affirms an examiner's order, interest at the rate of 7% per year on the amount ordered by the examiner shall be due for the period beginning on the 21st day after the date of the examiner's order and ending on the date paid under the commission's decision.112 If upon petition for judicial review under s. 102.23 the court affirms the commission's decision, interest at the rate of 7% per year on the amount ordered by the examiner shall be due up to the date of the commission's decision, and thereafter interest shall be computed

under sub. (2).
109 The statute was amended to reflect the department's practices in enforcing this section 

110 This gives the department authority to order the employer or insurance carrier to reimburse the employee for finance charges, collection charges or interest which the employee paid as the result of inexcusable delay. This affects medical expenses only.

111 Withholding amounts unquestionably due because the injured employee refuses to execute a release of his or her right to claim further benefits or for other reasons will be regarded as inexcusable delay in the making of compensation payments. 

112 Interest is due at the rate of 7 percent commencing 21 days after an administrative law judge's award until the date of a commission decision or date of payment on any part of the award which is affirmed.

History: 1977 c. 195; 1979 c. 110 s. 60 (13); 1979 c. 278; 1981 c. 92; 1983 a. 98; 1985 a. 83; 1993 a. 81. 

The department can assess the penalty for inexcusable delay in making payments prior to the entry of an order. The question of inexcusable delay is one of law and the courts are not bound by the department's finding as to it. Milwaukee County v. DILHR, 48 Wis. 2d 392, 180 N.W.2d 513 (1970). The penalty under sub. (1) does not bar an action for bad  faith for failure to pay a claim. Coleman v. American Universal Insurance Co. 86 Wis. 2d 615, 273 N.W.2d 220 (1979).
102.18 Findings, orders and awards. (1) (a) All parties shall be afforded opportunity for full, fair, public hearing after reasonable notice, but disposition of application may be made by compromise, stipulation, agreement, or default without hearing.94 

(b) Within 90 days after the final hearing and close of the record, the department shall make and file its findings upon the ultimate facts involved in the controversy, and its order, which shall state its determination as to the rights of the parties.95 Pending the final determination of any controversy before it, the department may in its discretion after any hearing make interlocutory findings, orders, and awards, which may be enforced in the same manner as final awards.

The department may include in any interlocutory or final award or order an order directing the employer or insurer to pay for any future treatment that may be necessary to cure and relieve the employee from the effects of the injury.96 If the department finds that the employer or insurer has not paid any amount that the employer or insurer was directed to pay in any interlocutory order or award and that the nonpayment was not in good faith, the department may include in its final award a penalty not exceeding 25% of each amount that was not paid as directed. When there is a

finding that the employee is in fact suffering from an occupational disease caused by the employment of the employer against whom the application is filed, a final award dismissing the application upon the ground that the applicant has suffered no disability from the disease shall not bar any claim the employee may thereafter have for disability sustained after the date of the award.97 98 99

 (bp) The department may include a penalty in an award to an employee if it determines that the employer's or insurance carrier's suspension of, termination of or failure to make payments or failure to report injury resulted from malice or bad faith. This penalty is the exclusive remedy against an employer or insurance carrier for malice or bad faith. The department may award an amount which it considers just, not to exceed the lesser of 200% of total compensation due or $15,000. The department may assess the penalty against the employer, the insurance carrier or both. Neither the employer nor the insurance carrier is liable to reimburse the other for the penalty amount. The department may, by rule, define actions which demonstrate malice or bad faith.101

94 This authorizes dismissal of application or award of benefits without requiring the expense and inconvenience of a formal hearing.

95 The administrative law judge shall issue prompt orders. “Prompt” is clarified to mean within 90 days of the close of the hearing record.

96 Administrative law judges are now authorized to award payment for necessary medical treatment on a prospective basis. Chapter 37, Laws of 2001, effective January 1, 2002, amended this subsection.

97 This is procedural to avoid confusion. The department may, but is not required to, make findings of evidentiary facts. Findings necessary to support the ultimate facts may be implied from the credible evidence or reasonable inferences therefrom.

98 This provision prevents the final closing of a claim for occupational disease in those cases in which no showing of disability can be made to the time of the department's order but in which disability may develop at a date following such order. Sections 102.12 and 102.17 still apply however. 

99 This is intended to give full scope to the expertise of the department in reserving jurisdiction where the effect of injury may be uncertain or the medical evidence is considered inadequate.
100 This clarifies the administrative law judges’ authority to determine reasonableness and necessity of treatment issues. Created by 1997 Act 38, effective January 1, 1998.

101 "Bad faith" actions for malicious failure to report injuries or pay compensation are made an administrative rather than a civil action remedy.

The penalty is 200 percent of the benefits payable with a maximum of $15,000. See Rule DWD 80.70.

102 The department may order reimbursement from one employer or insurance carrier to another employer or insurance carrier if it finds compensation was paid by the wrong party.

103 Section 102.18(1)(c) creates a tie-breaking procedure when administrative law judges are equally divided on a decision.

104 Section 102.18(1)(d) gives the department the right to make an order within the range of the highest and lowest estimates of permanent disability within five percent of any estimate in evidence.

105 Section 102.18(1)(e) creates a uniform 21 day payment standard for all orders awarding compensation, including awards resulting from hearings, defaults of parties, and compromises and stipulations confirmed by the department. This subsection was created by Chapter 37, Laws of 2001, effective January 1, 2002.
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In January 2000, the applicant, Cesare Bosco, filed an application for hearing seeking imposition of the bad faith penalty set out in Wis. Stat. § 102.18(1)(bp). Administrative Law Judge (ALJ) Thomas J. McSweeney of the Department of Workforce Development, Worker's Compensation Division, heard the matter on January 15, 2002, and issued a decision rejecting the bad faith claim on February 18, 2002. Mr. Bosco appealed to the commission, which modified and affirmed the ALJ's decision by order dated June 28, 2002. 

Mr. Bosco sought judicial review and prevailed at each level, ultimately obtaining a decision in his favor from the Supreme Court on June 15, 2004. Accordingly, this matter is back before the commission to take action on the mandate of the Supreme Court. 

The commission has considered the positions of the parties, reviewed the evidence submitted to the ALJ and the decisions, and examined the decision and mandate of the Supreme Court. Based on its review, the commission makes the following: 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. Posture 

This matter first arose in 1997 when Mr. Bosco filed an application for hearing claiming permanent total disability from pulmonary problems due to occupational exposure to airborne irritants while working for the employer, A.T. Polishing, Inc. (AT Polishing). In its answer, AT Polishing's insurer, Shelby Insurance Company (Shelby Insurance) initially admitted that Mr. Bosco was exposed to irritants, but denied that his disease arose out of his employment with AT Polishing. At the hearing on Mr. Bosco's claim for primary compensation, however, Shelby Insurance conceded that Mr. Bosco did have an occupational disease that arose out of employment, but sought a delay of the hearing to interplead another insurer on the theory that the "date of disability" fixing liability occurred, or may have occurred, before Shelby Insurance came on the risk. The presiding ALJ denied the request for postponement and interpleader, and went ahead with the hearing. Thereafter, the ALJ issued a decision on August 21, 1998, finding Mr. Bosco to be permanently and totally disabled, and holding AT Polishing and Shelby Insurance liable. 

The ALJ's decision awarding primary compensation was affirmed by the commission on April 27, 1999. AT Polishing and Shelby Insurance sought judicial review, but Mr. Bosco prevailed through the court of appeals, and on January 16, 2001 the Supreme Court denied further review in the primary compensation case. It was only at that point that Shelby Insurance began paying Mr. Bosco his benefits for permanent total disability. 

Meanwhile, however, Mr. Bosco's attorney had three times sent letters to Shelby Insurance's attorney demanding payment during the pendency of judicial review, citing Wis. Stat. § 102.23(5) which provides: 

102.23(5) The commencement of action for review shall not relieve the employer from paying compensation as directed, when such action involves only the question of liability as between the employer and one or more insurance companies or as between several insurance companies.

Specifically, Mr. Bosco's attorney sent Shelby Insurance's attorney letters demanding payment on November 9, 1999, December 23, 1999, and January 5, 2000. When no payments were made, Mr. Bosco filed his January 2000 application for hearing seeking imposition of the bad faith penalty set out in Wis. Stat. § 102.18(1)(bp) and Wis. Admin. Code DWD 80.72. 

The bad faith claim then went to hearing before ALJ McSweeney. The parties offered testimony from what were essentially expert witnesses on the practices of insurers regarding Wis. Stat. § 102.23(5). Mr. Bosco's expert, John P. Higgins, testified that once Shelby Insurance conceded a compensable work injury either it or AT Polishing had to pay during judicial appeal under the statute, notwithstanding Shelby Insurance's arguments about a different date of disability while another, nonparty insurer was on the risk. Shelby Insurance's expert, Hugh Russell, disagreed, suggesting the statute applied only where there was a conflict between two insurers, or an insurer and a self-insured employer, who were parties to the underlying administrative decision. 

ALJ McSweeney concluded Wis. Stat. § 102.23(5) did not apply to Mr. Bosco's situation, and rejected the bad faith claim. The commission affirmed, holding that Wis. Stat. § 102.23(5) was susceptible to more than one reading -- that is that it was ambiguous. The commission concluded that AT Polishing and Shelby Insurance thus had a reasonable basis for not paying during judicial review of the primary compensation case and therefore did not act in knowing or reckless disregard of the lack of a reasonable basis.  
  

2. The Supreme Court decision and mandate 

Mr. Bosco then sought judicial review. The Circuit Court, the Court of Appeals, and the Supreme Court all held that Wis. Stat. § 102.23(5) unambiguously required AT Polishing to pay on judicial appeal. Specifically, the Supreme Court stated that the statute 

...is unequivocal: "an employer must make payment of benefits during judicial review when the only question is who will pay benefits".... The facts of this case fall squarely within the statutory language. [Emphasis in original; cited material omitted.]

Bosco v. LIRC, 2004 WI 77, ¶45, 272 Wis. 2d 586, 616. The Supreme Court thus held that Wis. Stat. § 102.23(5) unambiguously required AT Polishing to pay Bosco his compensation while the primary compensation case was on judicial review. Bosco, 272 Wis. 2d at 619, ¶50. 

The Supreme Court also discussed the bad faith statute, Wis. Stat. § 102.18(1)(bp), stating: 

¶17 Section 102.18(1)(bp) provides, in relevant part, that the Department of Workforce Development (DWD) may include a penalty in an award to an employee if the department determines that "the employer's or insurance carrier's . . . failure to make payments . . . resulted from malice or bad faith." Wis. Stat. § 102.18(1)(bp). A claimant seeking to impose penalties for bad faith failure to make payments under § 102.18(1)(bp) must prove two elements: 1) the employer or insurer did not have a reasonable basis for denying benefits; and 2) the employer or insurer knew it lacked a reasonable basis for denying benefits or recklessly disregarded a lack of a reasonable basis for denying payment. [Citation omitted.]

Bosco, 272 Wis. 2d at 601, ¶17. 

Returning the facts of this case particularly, the court stated: 

¶52 We emphasize that we do not hold that the failure to comply with the dictates of § 102.23(5) in this instance constitutes bad faith. Rather, like the court of appeals, we merely hold that Shelby's interpretation of § 102.23(5) is not reasonable or fairly debatable as a matter of law because Shelby's original appeal did not contest A.T. Polishing's liability and involved only the question of whether Shelby was liable to pay benefits. In other words, it was not fairly debatable that A.T. Polishing, either directly or through Shelby, was required to make payments under § 102.23(5). On remand, LIRC will be able to consider all of the relevant factors that go into a bad faith determination. However, LIRC cannot use Shelby's interpretation of § 102.23(5) to conclude that there was a reasonable basis for denying benefits.

Bosco, 272 Wis. 2d at 620-21, ¶52. 

The court also addressed the question of whether the commission should or could impose penalties against Shelby Insurance (the insurer), AT Polishing (the employer), or both. Shelby Insurance argued that AT Polishing was not subject to bad faith penalties, separate from Shelby Insurance, for failing to pay under Wis. Stat. § 102.23(5), and that Mr. Bosco did not even have the right to demand payment under Wis. Stat. § 102.23(5) from AT Polishing directly. Bosco, 272 Wis. 2d at 621, ¶54. The court rejected that argument, and held that AT Polishing could be held separately liable for a penalty, id., 272 Wis. 2d at 625-26, ¶60. 

However, the court also noted that the commission does not have to hold AT Polishing liable. On this point, the court noted that the insurer, not the employer, has the right to control the defense and pay or settle a claim. Bosco, at 272 Wis. 2d 626, ¶61. This is a significant question because Wis. Stat. § 102.23(5) quite clearly directs payment by the employer -- AT Polishing -- not the insurer -- Shelby Insurance. The Supreme Court addressed that question in a footnote: 

12 Because § 102.23(5) unambiguously required A.T. Polishing to make payments to Bosco on appeal and Shelby was in control of A.T. Polishing's defense, it had a duty to either make payment on A.T. Polishing's behalf, if its policy so provided, or, if not, to instruct A.T. Polishing that it (A.T. Polishing) was required to make payments less it be subject to bad faith penalties. 

"When, as here, the insurer undertakes and controls the defense of a claim against its insured, it has a duty not only to protect itself to the extent of its liability but it must act in good faith to protect the interest of its insured. If it fails to do so it is liable to its insured for the amount the insured required over and above the policy limits. [Citations omitted.]" 

Bosco, 272 Wis. 2d at 619-20, ¶50, note 12. 

The Supreme Court then concluded: 

¶62 ...§ 102.23(5) unambiguously requires an employer to make payment to a disabled employee pending appeal of a date of injury defense in an occupational disease case when the employer's liability is not disputed on appeal and the only question is who will pay benefits. Therefore, we hold that Shelby's interpretation of § 102.23(5) is not reasonable or fairly debatable as a matter of law because Shelby's appeal did not contest A.T. Polishing's liability and involved only the question of whether Shelby was liable to pay benefits. Further, because § 102.18(1)(bp) specifically allows for the imposition of bad faith penalties on an employer for failure to pay benefits and because § 102.23(5) specifically directs the employer to pay benefits pending an appeal when the only issue is who will pay benefits, we hold that an employer may be subject to bad faith penalties under § 102.18(1)(bp), independent from its insurer, when it fails to pay benefits in accordance with § 102.23(5).

Bosco, 272 Wis. 2d at 627, ¶62.  
  

3. Discussion. 

a. The briefs 

When the case came back from the Supreme Court, the commission asked the parties to submit briefs. In his brief, Mr. Bosco pointed out that the test for bad faith involves two steps. The first is to determine whether the employer or insurer did not have a reasonable basis for denying benefits. The second step is to determine whether the employer or insurer knew it lacked a reasonable basis for denying benefits or recklessly disregarded a lack of a reasonable basis for denying payment. Bosco, 272 Wis. 2d at 601, ¶17. 

Mr. Bosco asserted the Supreme Court already has answered step one by finding as a matter of law that Shelby Insurance and AT Polishing lacked a reasonable basis for denying Bosco's claim under Wis. Stat. § 102.23(5). Regarding the second step, Mr. Bosco asserted Shelby Insurance or AT Polishing knew or should have known of the lack of a reasonable basis for denying payment to Mr. Bosco. On this point, Mr. Bosco cited testimony of its expert, Mr. Higgins, and asserted that the repeated demands for payment from his attorney put Shelby Insurance and AT Polishing on notice of the unambiguous terms of Wis. Stat. § 102.23(5). Mr. Bosco concludes by asking the commission to assess a $15,000 penalty for bad faith. 

Shelby Insurance and AT Polishing argue the commission should award nothing for bad faith. They assert that all the Supreme Court did was hold that Shelby Insurance and AT Polishing acted unreasonably, but did not hold they did so intentionally or in reckless disregard of the lack of reasonable basis for their action. Shelby Insurance and AT Polishing go on to say that until the question of AT Polishing's liability under Wis. Stat. § 102.23(5) was finally answered by the courts, they cannot be said to have had knowledge of a lack of reasonable basis for denying payment. 

b. Knowledge of lack of a reasonable basis 
The supreme court said in two separate instances, Bosco, 272 Wis. 2d at 620, ¶52, 626, ¶60, that it was not directing the commission to find bad faith based on the failure to comply with Wis. Stat. § 102.23(5). Rather, the court merely held that the commission could not use Shelby Insurance's interpretation of the statute as a basis for concluding there was a reasonable basis for denying payment. Bosco, 272 Wis. 2d at 620-21, ¶52. The commission also realizes that where, as here, a statute is "both penal and remedial, courts ... giv[e] the provisions establishing penalties strict construction while giving the remainder of the act a liberal construction." Madison v. Hyland, Hall & Co., 73 Wis. 2d 364, 373 (1976). As the parties recognize, simply because a statutory interpretation is unreasonable does not necessarily compel the finding that the party relying on the unreasonable interpretation knows it lacks a reasonable basis for its action or recklessly disregards the lack of a reasonable basis. 

However, in this case the Supreme Court held that Shelby's interpretation of Wis. Stat. § 102.23(5), in addition to being unreasonable, was "not fairly debatable as a matter of law." Bosco, 272 Wis. 2d at 621, ¶52. Under Wis. Admin. Code § DWD 80.70(2), an insurer who, without credible evidence which demonstrates that the claim for the payments is fairly debatable, unreasonably fails to make payment of compensation ... shall be deemed to have acted with malice or in bad faith." Apart from their rejected interpretation of Wis. Stat. § 102.23(5), Shelby Insurance and AT Polishing identify no evidence that makes Mr. Bosco's claim for primary compensation during judicial review fairly debatable.(1) 

Shelby Insurance and AT Polishing do not deny that their attorney received the letters from Mr. Bosco's attorney demanding payment under Wis. Stat. § 102.23(5). Thus, Shelby Insurance and AT Polishing cannot be said to have acted in ignorance of the statute. Also relevant is the testimony of Mr. Higgins at the hearing before ALJ McSweeney regarding the insurance industry practice in connection with Wis. Stat. § 102.23(5). In particular, Mr. Higgins testified that 

... the normal operation of the insurance company is that the claim personnel handing the files know the Statute. They know about 102.23(5). They know there's an obligation under the statute to make payments.

January 15, 2002, transcript, pages 25-26. The commission credits Mr. Higgins' testimony on this point, which is also stated in documentary form in exhibit H. (Indeed, the Supreme Court's decision suggests that the legal assumption underlying Mr. Russell's contrary opinion as stated in direct examination at the hearing -- that Wis. Stat. § 102.23(5) did not apply to Mr. Bosco's case -- is incredible as a matter of law.) While it may not establish the precise state of mind of Shelby Insurance's personnel in this case, Mr. Higgins' testimony is at least probative of whether the insurer acted recklessly. In short, the commission, its prior decision notwithstanding, now concludes that the refusal to pay under Wis. Stat. § 102.23(5) under the facts of this case was done in reckless disregard of its lack of a reasonable basis for denying payment. 

c. How much and against whom? 

The next issue is the amount of the penalty, and against whom it should be assessed. Wisconsin Stat. § 102.18(1)(bp) provides in relevant part: 

102.18(1)(bp)...The department may include a penalty in an award to an employee if it determines that the employer's or insurance carrier's suspension of, termination of or failure to make payments or failure to report injury resulted from malice or bad faith... The department may award an amount which it considers just, not to exceed the lesser of 200% of total compensation due or $15,000. The department may assess the penalty against the employer, the insurance carrier or both...

In this case, the commission issued its decision on the primary compensation claim on April 29, 1999 and Shelby Insurance did not begin to pay primary compensation until after the Supreme Court denied its petition for review in the primary compensation case on January 16, 2001. During those 90 weeks, Bosco made repeated demands for payment of the permanent total disability compensation that the commission had ordered paid. Based on the calculations attached to the January 5, 2000 letter from Mr. Bosco's attorney, it appears that $12,928.05 had accrued as of December 31, 1999, with the sum of $119.38 per week ($99.48 in compensation to Mr. Bosco and $19.90 to his attorney) accruing thereafter. As of January 16, 2001, then, more than $19,374.57 had accrued. In sum, the record establishes a refusal to pay a substantial amount of money over a long period of time despite repeated requests. Mr. Bosco seeks a penalty of $15,000, and it is warranted in this case. 

The bad faith statute generally permits the assessment of a penalty against an employer, its insurer, or both, as the facts warrant. As set out above, the Supreme Court has indicated that the facts in this case particularly do not necessarily foreclose an award against either AT Polishing or Shelby Insurance. The commission assesses the entire $15,000 penalty against Shelby Insurance. 

It was Shelby Insurance's last minute "date of disability defense" that precipitated much of the delay in payment. With respect to the refusal to pay under Wis. Stat. § 102.23(5) specifically, the commission concludes that Shelby Insurance was also primarily at fault. Before the ALJ (January 15, 2002 transcript, pages 28 to 29), as before the Supreme Court, Shelby Insurance argued that its interest and AT Polishing's interest were identical, and that AT Polishing could not be held separately liable. While that argument did not prevail, the commission regards it as acknowledging that Shelby Insurance was directing the defense. Moreover, Mr. Higgins testified that normally an insurer's personnel are aware of Wis. Stat § 102.23(5), and would notify the employer that somebody has to pay pending appeal. January 15, 2002 transcript, page 25. Further, in worker's compensation cases, the insurer normally hires the legal representation; nothing in the record indicates that practice was not followed here. Finally, the supreme court itself suggested that when bad faith penalties are sought directly against an insured employer (like AT Polishing) for acts occurring after the insurer began handling the claim (as occurred here), the right of the insurer to control the defense and direct the actions of the insured employer should be taken into consideration to determine whether the insured employer acts reasonably or with knowledge or recklessly. Bosco, 272 Wis. 2d at 626-27, ¶61. 
  

4. Award. 

Mr. Bosco's award for bad faith under Wis. Stat. § 102.18(1)(bp) is $15,000. He agreed to an attorney fee, set under Wis. Stat. s 102.26 at 20 percent, or $3,000. Within 30 days, Shelby Insurance shall pay that amount to Mr. Bosco's attorney and the remainder, $12,000, to Mr. Bosco. 

NOW, THEREFORE, the Labor and Industry Review Commission makes this 

ORDER

Within thirty days, Shelby Insurance Company shall pay all of the following: 

1. To the applicant, Cesare Bosco, twelve thousand dollars ($12,000.00) as a penalty under Wis. Stat. § 102.18(1)(bp). 

2. To the applicant's attorney, James A. Pitts, Three thousand dollars ($3,000.00) in attorney fees.

Dated and mailed January 11, 2005
boscoce . wpr : 101 : 4  ND § 7.21 

/s/ James T. Flynn, Chairman 

/s/ David B. Falstad, Commissioner 

/s/ Robert Glaser, Commissioner 

cc: 
Attorney James A Pitts
Attorney Michael C Frohman 



[ Search Decisions ] - [ WC Legal Resources ] - [ LIRC Home Page ] 



Footnotes: 

(1)( Back ) Indeed, the Supreme Court also noted that "[b]ecause § 102.23(5) unambiguously required A.T. Polishing to make payments to Bosco on appeal and Shelby was in control of A.T. Polishing's defense, it had a duty to either make payment on A.T. Polishing's behalf, if its policy so provided, or, if not, to instruct A.T. Polishing that it (A.T. Polishing) was required to make payments less [sic] it be subject to bad faith penalties." 
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KEITH MARTIN, Applicant 

NATIONAL UNION FIRE INS CO OF PITTSB, Insurer 

WORKER'S COMPENSATION DECISION
Claim No. 2003-005425



The applicant submitted a petition for commission review alleging error in the administrative law judge's Findings and Order issued in this matter on April 26, 2004. The insurance carrier submitted an answer to the petition and briefs were submitted by the parties. At issue is whether the amount payable to the applicant in the compromise order of August 28, 2003, should be increased by ten percent due to inexcusable delay in the insurance carrier's payment, within the meaning of Wis. Stat. § 102.22(1). 

The commission has carefully reviewed the entire record in this matter and hereby reverses the administrative law judge's Findings and Order. The commission makes the following: 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

On August 28, 2003, the department issued an order implementing a compromise agreement between the parties. The order required payment of $19,857.52 to the applicant within 21 days, as well as $5,142.48 to the applicant's attorney, Greg Meyer. On August 5, 2003, Attorney Meyer had sent a letter to the department notifying it of the applicant's new address. The department received this letter on August 6, 2003, and Meyer's letter indicates that a copy of it was sent to the insurer's attorney, James Reardon. However, even though the department's order referenced the applicant's new address, the insurer sent the applicant's check to his old address. The 21st day after the order was September 18, 2003, and the insurer mailed the check to the applicant on September 12, 2003. On October 1, 2003, the check was returned to the insurer as undeliverable. This alerted the insurer to its mistake, and it remailed the check to the applicant's correct address that same day. 

The applicant has filed a claim for a 10 percent inexcusable delay penalty under Wis. Stat. § 102.22, which provides in relevant part: 

"If the employer or his or her insurer inexcusably delays for any length of time in making any other payment that is due an injured employee, the payments as to which the delay is found may be increased by 10 percent."

In Coleman v. American Universal Insurance Co., 86 Wis. 2d 615, 625, 273 N.W.2d 220 (1979), the court stated: 

"Milwaukee County (1)  points out that this provision [Wis. Stat. § 102.22] is designed to promote automatic payment of benefits without litigation and that, when there is no justification for delay, penalty provisions are applicable. This provision may be triggered in the absence of bad faith. If the delay is inexcusable because of poor management or deficient administrative practices of the insurance company, the penalty payments would still be applicable in the absence of an acceptable excuse. Conduct which is inexcusable is nevertheless in most cases far short of bad faith, which involves intent to deny payments without a bona fide reason. Conversely, the penalty payments would not be applicable when there is a good-faith basis for not making payments." (emphasis added).

The insurer has never disputed the fact that there was no good-faith basis for not making the payment as ordered by the department; rather, it asserts that its delay in making the payment was excusable, because it was merely the result of inadvertent error. The adjustor who mailed the check to the applicant's old address on September 12, 2003, used the address in the insurer's data base without cross checking it against the new address listed on the department order. The insurer mailed the check to the correct address as soon as it discovered its error. 

There is no assertion of bad faith in this case. However, the delay in receipt was caused by poor management or deficient administrative practices, including either Attorney Reardon's failure to notify the insurer of the address change or the insurer's failure to timely implement that change. Contrary to the administrative law judge's finding, the commission infers that Attorney Reardon did receive a copy of Attorney Meyer's letter sent on August 5, 2003. First, it is well-settled law that the mailing of a document or letter creates a presumption that it was delivered to and received by the addressee. See State ex rel Flores v. State, 183 Wis. 2d 587, 612-13, 516 N.W.2d 362 (1994); Luedtke v. Shedivy, 51 Wis. 2d 110, 119 n.3, 186 N.W.2d 220 (1971); Mullen v. Braatz, 179 Wis.2d 749, 753, 508 N.W.2d 446 (Ct. App. 1993). Second, the stipulation of evidence contained no assertion from Attorney Reardon to the effect that he did not receive Attorney Meyer's letter. Even in its brief to the commission the insurer did not make such an assertion. 

The insurer's delay was not deliberate nor was it lengthy, and thus the question of bad faith does not arise. However, there was no acceptable excuse for the delay. Ordinary care and attention to the matter would have resulted in the check being sent to the proper address, but ordinary care and attention were lacking. The delay was inexcusable. Accordingly, the payment of $19,857.52 shall be increased by 10 percent, or $1,985.75. A 20 percent attorney's fee is due. 

Now, THEREFORE, 

ORDER

Within 30 days from this date, the insurance carrier shall pay to the applicant for inexcusable delay the sum of One thousand five hundred eighty-eight dollars and sixty cents ($1,588.60); and to applicant's attorney, Greg Meyer, fees in the amount of Three hundred ninety-seven dollars and fifteen cents ($397.15). 

Dated and mailed February 28, 2005
martike . wrr : 185 : 1 ND § 7.24 

/s/ James T. Flynn, Chairman 

/s/ David B. Falstad, Commissioner 

/s/ Robert Glaser, Commissioner 

MEMORANDUM OPINION

There was no hearing held in this matter and therefore the commission had no reason to consult with the administrative law judge regarding any witness demeanor. 

The administrative law judge focused on the statement made by the court in Milwaukee County v. ILHR Department, 48 Wis. 2d 392, 399, 180 N.W.2d 513 (1970): 

"Inexcusable delay means without a bona fide justification or motivation. This is not to be determined by hindsight but by a realistic appraisal of the facts at the time of the alleged delay." 

The administrative law judge reasoned that the insurer acted with good faith motivation, and thus with bona fide motivation. The commission does not believe that inexcusable delay issues should be resolved by addressing the question of whether a party acted in good faith or bad faith. Milwaukee County involved the issue of whether the self-insured County had been guilty of inexcusable delay under sec. 102.22, when it withheld payment on a claim for permanent partial disability that the County asserted was attributable to a nonindustrial condition. At the time of that decision, there was no bad faith provision (2)  in Ch. 102, and the court analyzed the County's behavior in terms of whether it had acted in good faith, stating: 

"We think Milwaukee County acted in good faith and was justified in not paying permanent disability until the extent of the permanent disability caused by the 1964 accident was determined by the Department." Id. at 398. 

A deliberate withholding of compensation in a disputed claim would today be properly analyzed as an issue of bad faith under Wis. Stat. § 102.18(1)(bp).(3)  Accordingly, given the historical and factual context in which the phrase "without a bona fide justification or motivation" arose, the commission no longer considers that phrase to be helpful in determining whether an employer or insurer is guilty of inexcusable delay in payment. The word "inexcusable" is defined in Merriam-Webster's New International Dictionary, (3rd ed. 1993) as "being without excuse or justification." This definition is consistent with the court's language in the Coleman case, where the court referred to "the absence of an acceptable excuse." While Coleman was also decided prior to the enactment of the bad faith statute, and in fact prompted that enactment, the court dealt directly with what at that time was determined to be the tort of bad faith. The court specifically distinguished behavior constituting bad faith from behavior constituting only inexcusable delay. Thus, the description of inexcusable delay found in Coleman is useful because it addresses the meaning of Wis. Stat § 102.22, rather than the meaning of bad faith. 

For the reasons noted in the commission's findings, it is evident that the insurer did not demonstrate that it had an acceptable excuse for the delay in payment. While it did not act in bad faith, it did not use ordinary care or pay ordinary attention to the matter, thus resulting in the inexcusable delay. 

cc: 
Attorney Bonnie D. Fredrick
Attorney Gregory Meyer 
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Footnotes: 

(1)( Back ) Milwaukee County v. ILHR Dept., 48 Wis. 2d 392, 180 N.W.2d 513 (1970). 

(2)( Back ) Wis. Stat. § 102.18(1)(bp) was enacted in 1981. 

(3)( Back ) Such behavior could also raise the issue of inexcusable delay, but not under the same analysis applicable to the bad faith issue. The two-part test for bad faith under Wis. Stat. § 102.18 (1) (bp), was set forth in North American Mechanical, Inc. v. LIRC, 157 Wis. 2d 801, 808, 460 N.W.2d 835 (Ct. App. 1990): 

". . . in order to show bad faith a claimant must make a showing that the employer acted with: (1) a lack of a reasonable basis for the delay which occurred and (2) knowledge or a reckless disregard of the lack of a reasonable basis for the delay." 

Wis. Stat. § 102.22, provides a lesser penalty for less egregious behavior that is not necessarily intentional or reckless. 
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TRANSPORTATION INSURANCE CO, Insurer 

WORKER'S COMPENSATION DECISION
Claim No. 2001-053666



The applicant submitted a petition for commission review alleging error in the administrative law judge's Findings and Order issued in this matter on March 25, 2004. Briefs were submitted by the parties. At issue is whether Transportation Insurance Company withheld payment of compensation in bad faith, within the meaning of Wis. Stat. § 102.18(1)(bp). 

The commission has carefully reviewed the entire record in this matter and hereby reverses the administrative law judge's Findings and Order. The commission makes the following: 

FINDINGS OF FACT AND CONCLUSIONS OF LAW


The applicant, whose birthdate is June 23, 1953, was carrying a pile of folders at work on November 20, 2001, when her foot stuck in the carpet and she fell. When she hit the floor she fractured her right elbow. The applicant has consistently described the fall as having been caused by her shoe sticking to the carpeting and causing her to lose her balance. Her shoes had a low, rubber heal that given the right angle and force, the commission infers would grab and hold in the carpet. (the carpet is sampled at Applicant's Exhibit F). 

The insurer assigned a claims specialist, Stephen Gardner, to investigate the fall. He directed another claims specialist, Judith Laufer, to go inspect the area where the fall occurred, and to interview the applicant. Laufer found nothing unusual with the carpet or the office surroundings where the fall occurred, and she interviewed the applicant on December 5, 2001. In that interview the applicant indicated: 

. . . My foot just like stuck to the carpeting, which, you know, caused me to, you know, kind of lunge forward. And I didn't gather, couldn't gather my balance back and I just fell." 

Laufer testified that when she was walking around the employer's office with two of the employer's employees: 

"I looked at the carpeting and the location as we were walking around, and my recollection is that one or both of the employees, um, said something about, um, someone slipping or stumbling before this accident happened, um, but they didn't really make any sort of big deal about it." 

The insurer denied the claim, and Laufer testified: 

"Um, basically what I told him was I really couldn't understand, um, how the fall happened, and the claimant didn't seem to have any idea really either.

I couldn't see that she had any explanation for something about the carpeting or the building that caused her to have an accident." 

Gardner testified that he had a few telephone conversations with the applicant and: 

"Um, in speaking with the employer, I found that or in speaking with the employer, we just knew she fell. Um, and there didn't seem to be any reason for the fall." 

"There was nothing on the floor, carpet looked like, I mean, it was normal carpet. There was no snags. There was no seams or anything like that to cause her to fall on it. It didn't look like--it didn't appear that the fall was caused other than her tripping over possibly her own feet. There was an unexplained fall." 

Later in his testimony, Gardner referred to the fall as "idiopathic." The administrative law judge (ALJ) then asked him whether he was advancing two theories, idiopathic and unexplained, and Gardner agreed that he was. On December 11, 2001, Gardner sent the applicant a letter informing her that her claim was denied because the insurer considered her fall to have been idiopathic. On February 27, 2003, a different ALJ had issued a decision finding that the applicant sustained a work injury when she walked across the carpet and her foot stuck to the carpet fabric, causing her to trip and fall. That decision was not appealed and subsequently the bad faith claim was filed. In the decision finding no bad faith, the ALJ found that the insurer had "a valid question as to why an ordinary sort of shoe the applicant was wearing would stick on that ordinary carpet." The ALJ added in his decision that the applicant indicated at the hearing that she and others had almost fallen on the carpet previously, but that this was "a new fact." However, it was not a new fact, given Laufer's testimony that co-workers had informed her about previous slipping or stumbling. 

The standard for bad faith is set forth in North American Mechanical v. LIRC, 157 Wis. 2d 801, 808, 460 N.W.2d 835 (Ct. App. 1990): 

"We conclude that . . . in order to show bad faith a claimant must make a showing that the employer acted with: (1) a lack of reasonable basis for the delay which occurred and (2) knowledge or a reckless disregard of the lack of a reasonable basis for the delay." 

Further judicial comment on that standard was made in Kelly Brown v. LIRC, 2003 WI 142, ¶ 25, 267 Wis. 2d 31, 671 N.W.2d 279. There the court stated: 

"The test for determining that an insurer has a reasonable basis to suspend payment on the claim is whether the insurer properly investigated the claim and whether the results of the investigation were subject to a reasonable evaluation and review. The reasonable or unreasonable character of the insurer's conduct is gauged by examining the circumstances existing when the insurer made its decision to deny benefits. 

The focus for determining whether an insurer is liable for bad faith is the sufficiency or strength of its reasoning." 

After examining the circumstances existing at the time Gardner and Laufer made their decision to deny compensation to the applicant, the commission finds that those claims specialists failed to employ sufficient or strong reasoning, and engaged in speculation leading to a denial of the applicant's claim without a reasonable basis. The applicant's description of the incident was consistent and credible, and everyday experience supports the fact that it is not unusual for an individual walking on carpet to have his/her shoe stick or catch in the carpet fabric. It is more unusual for such an incident to cause a fall, but falls do occur, and in the applicant's case she was carrying a pile of folders in her arms which clearly would have affected her balance. In addition, the insurer's own investigation revealed that this was not the first incident of someone stumbling on the employer's carpet. There was never any evidence of a medical or other condition personal to the applicant which could have supported an inference that the fall was idiopathic, and the applicant gave an entirely logical explanation of how the fall occurred. The assertion that the applicant may have tripped over her own feet was pure speculation that ignored the applicant's credible explanation of the fall. (1)  The insurer's reckless disregard for reason is further evidenced by its waffling between two theories of denial; namely, idiopathic and unexplained, neither of which had a reasonable basis in fact. 

Additionally, neither Gardner nor Laufer indicated he/she performed any legal research or obtained a legal opinion regarding falls in circumstances similar to the applicant's. In fact, they conceded in testimony that they had not looked at any relevant commission or court precedent or obtained a legal opinion before deciding to deny the applicant's claim. It is clear that they labeled the applicant's fall as either idiopathic or unexplained based on pure speculation rather than any coherent reasoning process. Accordingly, the commission finds no basis for reducing the bad faith penalty below 200 percent. 

The commission therefore finds that the insurer's failure to make payment of compensation to the applicant was done in bad faith, within the meaning of Wis. Stat. § 102.18(1)(bp). It was conceded that the compensation at issue exceeded $7,500.00, and thus a 200 percent penalty results in the maximum bad faith assessment of $15,000.00. The applicant's attorney is entitled to a 20 percent fee. 

Now, therefore, this: 

ORDER

The Findings and Order of the administrative law judge are reversed. Within 30 days from this date, Transportation Insurance Company shall pay to the applicant Twelve thousand dollars ($12,000.00); and to Attorney Aaron N. Halstead, fees in the amount of Three thousand dollars ($3,000.00). 

Dated and mailed March 24, 2005
magliba . wrr : 185 : 1 ND § 3.34  § 7.22 
/s/ James T. Flynn, Chairman 

/s/ David B. Falstad, Commissioner 

/s/ Robert Glaser, Commissioner 

MEMORANDUM OPINION

In consultation with the commission, the administrative law judge offered no credibility/demeanor impressions other than to indicate that he believed the claims specialists had performed an adequate investigation of the applicant's fall. The commission agreed that the investigation was adequate, but as noted in the above findings, did not agree that the investigation provided a reasonable basis for denial of compensation. 

Although the parties did not address the "level surface" argument that frequently arises in cases involving a fall, the commission will address that argument in relation to this case, with the hope of clarifying its position regarding falls on level surfaces. 

In Kraynick v. Industrial Commission, 34 Wis. 2d 107, 148 N.W.2d 668 (1967), the court stated: 

"However, we have held that a level surface is not an area of special danger. Peterson v. Industrial Comm., supra. 

There are numerous cases in other jurisdiction which have also denied compensation for idiopathic falls on level floors." Id. at 113. 

Mr. Kraynick was an alcoholic with a history of blackouts and nonindustrial falls. On August 9, 1963, he was observed at work standing at the foot of a stairway with one hand on the railing. He gasped for air and fell backward making no effort to catch himself or break his fall to the floor. He died from a brain embolus caused by the fall. In affirming the commission's finding that the injury was idiopathic and did not arise out of Kraynick's employment, the court used the above-quoted language in rejecting Kraynick's widow's theory that the hard tile floor on which Kraynick fell constituted a zone of special danger. The facts of the case reveal that the court was not addressing the question of whether a fall on any level surface could ever be work-related. 

The Peterson case (2),  cited in Kraynick, involved a 69-year-old woman with chronic arthritis and a heart condition who alighted from a taxi and crossed 8 feet of sidewalk before attempting to traverse three steps leading into the employer's building. On the second step, she waivered as if she were going to fall, and then stepped back down the steps before falling on the sidewalk. She broke her hip, and four months later suffered a stroke that may have been caused by an embolus resulting from the hip fracture. The commission denied compensation finding that the woman's fall had been cause by a personal condition not caused or aggravated by work (idiopathic), and that traversing the steps had nothing to do with the fall. The commission also found it probable that the injury ". . . would have occurred had applicant been on a flat surface at the time she commenced to sway." Id. at 47. In affirming the commission's decision, the court referred to a prior case (3)  in which benefits were allowed to an applicant who suffered a heart attack while ascending a flight of stairs, and fractured his skull when he fell from the stairs. The skull fracture, not the heart attack, ultimately killed him. The Peterson court read this decision as indicating ". . . that if the fall had resulted from a heart attack not induced by the employment while the employee was standing on a level surface, recovery of benefits would have been denied." Peterson v. Industrial Commission 269 Wis. at 48. 

In Peterson, the court addressed the question of whether or not the applicant's fall was idiopathic. In Milwaukee E. R. & L., the court addressed the question of whether the height of the fall from the employer's steps caused the applicant's skull fracture thus resulting in a compensable death. Again, neither case was concerned with the question of whether any fall on any level surface could be work-related. In order to have a compensable claim, an applicant who falls on a level surface must present credible evidence that the fall was caused by something on that surface, rather than having an idiopathic cause. The cause could involve carpeting, an irregularity such as a crack in the surface, or a slippery substance such as wax or oil. (4)  Of course, the facts and circumstances of each case must be carefully examined, particularly with respect to credibility. However, the mere fact that a surface is level does not mean that a fall on that surface may not be compensable. 

Had Gardner and Laufer credibly indicated that they were confused by the holding in Kraynick, or by some other court or commission decision, the insurer might have been able to demonstrate that there was no knowledge or reckless disregard of the lack of a reasonable basis for paying the claim. However, as noted in the commission's findings, these individuals conceded in testimony that they made no inquiry into the case law and sought no legal opinion before denying the applicant's claim. Their decision was based on speculation and the employer's interests. 

cc: 
Attorney Lois Kohl Marks
Attorney Aaron N. Halstead 
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Footnotes: 

(1)( Back ) Wis. Admin. Code Chapter DWD 80.70(2) provides in relevant part: 

"An insurance company or self-insured employer who, without credible evidence which demonstrates that the claim for the payments is fairly debatable, unreasonably fails to make payment of compensation or reasonable and necessary medical expenses . . . shall be deemed to have acted with malice or in bad faith." 

(2)( Back ) Peterson v. Industrial Commission, 269 Wis. 44, 68 N.W.2d 538 (1955). 

(3)( Back ) Milwaukee E. R. & L. Co. v. Industrial Commission, 212 Wis. 227, 247 N.W.2d 841 (1933). 

(4)( Back ) Representative commission decisions may be found at its website at www.dwd.state.wi.us/LIRC . Click on "WC decisions" and type "level surface" in the search window. 
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RONALD BLOCKER, Applicant 

ED WEBER INC, Employer 

TRAVELERS INDEMNITY CO OF CT , Insurer
  

WORKER'S COMPENSATION DECISION
Claim No. 1998-025272



An administrative law judge (ALJ) for the Worker's Compensation Division of the Department of Workforce Development issued a decision in this matter. A timely petition for review was filed. 

The commission has considered the petition and the positions of the parties, and it has reviewed the evidence submitted to the ALJ. Based on its review, the commission agrees with the decision of the ALJ, and it adopts the findings and order in that decision as its own. 

ORDER

The findings and order of the administrative law judge are affirmed. 

Dated and mailed April 7, 2005
blocker . wsd : 101 : 2  ND § 7.24 

/s/ James T. Flynn, Chairman 

/s/ David B. Falstad, Commissioner 

/s/ Robert Glaser, Commissioner 

MEMORANDUM OPINION

By order dated July 28, 2003, ALJ Krueger found the applicant permanently and totally disabled in an earlier decision. As part of ALJ Kruger's July 2003 order, the insurer must pay the applicant $1,813.07 per month. The issue here is whether the payments have been made on time, and if not whether an inexcusable delay penalty is appropriate under Wis. Stat. § 102.22(1). 

ALJ Krueger's July 2003 order finding permanent total disability states: 

"In addition, beginning on August 25, 2003, they [the employer and insurer] shall pay to the applicant, Ronald Blocker, One thousand eight hundred thirteen dollars and seven cents ($1,813.07) per month..."

The applicant's wife testified some of the checks from the insurer have arrived after the twenty-fifth of the month. The insurer's own records at exhibit J indicate its checks were sometimes written after the 25th of the month. See exhibit 2, indicating an August 26, 2003 "issue date" and August 27, 2003 "action date"; a September 29, 2003 "issue date" and a September 30, 2003 "action date"; and a January 26, 2004 "issue date" and a January 27, 2004 "action date".) It appears from the "better Xeroxes" for exhibits A-I which were provided by the applicant's attorney that the "issue date" is the date of the check, while the "action date" is the date the check was actually mailed. 

An intervening weekend does not explain these three delays, as August 25, 2003 was a Monday and September 25, 2003 was a Thursday. Further, while January 25, 2004 was Sunday, the check due on that date was not mailed until Tuesday January 27, 2004. 

The insurer does offer testimony about why the checks were late. A claims representative testified she must ask a remote office specifically for a check each month for the applicant, and that manual input is required on the computer system, because the applicant has chosen to receive actual checks instead of direct deposit or some similar means. Transcript, pages 29 to 36. 

The ALJ assessed a ten percent penalty on the three delayed checks noting the penalty for delayed payment. Though he did not specifically cite Wis. Stat. § 102.22(1) (1)  in his order, that statute authorizes the 10 percent penalty for inexcusable delay which he awarded. 

On appeal, the insurer makes basically four arguments to excuse its occasional internal delay in mailing the checks due on the 25th day of each month: 

· ALJ Krueger's July 2003 order awarding permanent total disability compensation is imprecise and allows payment any time of the month.  
  

· The insurer acted in good faith, or at least it has not been shown otherwise, citing some older authority seeming to equate a bona fide with an excusable delay.  
  

· A relatively recent decision in another case decided by the commission indicates that being a little late is not inexcusable at least when no prejudice to the worker is shown.  
  

· The applicant is being paid on a prospective basis, or four weeks in advance, anyway.  

None of these explanations is persuasive. 

First, the commission is satisfied that the ALJ's order clearly requires payment by the 25th of each month. Otherwise, there would be no need to refer to a specific date in the month at all. It may be arguable whether the duty to pay by the 25th of the month is satisfied by mailing the checks by that day, or mailing by the next secular day after the 25th. However, even under that standard, the three checks at issue here are still late. Finally, the argument that the order gave the insurer the license to pay anytime within the month is somewhat contrary to the argument they were acting in good faith, especially as most of the rest of the checks were mailed on or before the 25th. 

Second, citing Milwaukee County v. DILHR, 48 Wis. 2d 392, 399 (1970), a case written before the enactment of the separate bad faith statute in Wis. Stat. § 102.18(1)(bp), the insurer suggests inexcusable delay is delay without a "bona fide justification." However, in Coleman v. American Universal Insurance Co., 86 Wis. 2d 615, 625, 273 N.W.2d 220 (1979), the court stated: 

"Milwaukee County points out that this provision [Wis. Stat. § 102.22] is designed to promote automatic payment of benefits without litigation and that, when there is no justification for delay, penalty provisions are applicable. This provision may be triggered in the absence of bad faith. If the delay is inexcusable because of poor management or deficient administrative practices of the insurance company, the penalty payments would still be applicable in the absence of an acceptable excuse. Conduct which is inexcusable is nevertheless in most cases far short of bad faith, which involves intent to deny payments without a bona fide reason. Conversely, the penalty payments would not be applicable when there is a good-faith basis for not making payments." (Emphasis added).

Martin v. National Union Fire Ins. Co., WC claim no. 2003-005425 (LIRC, February 28, 2005). (2) 

Coleman seems to describe exactly the situation here, where the insurer is not acting in bad faith and is making some effort to get the checks out on time. However, the checks are late nonetheless. The commission cannot conclude the lateness is justified simply because the applicant insists on actual checks, which the law apparently allows, rather than direct deposits or on an ATM account. 

Third, the commission's prior decision cited by the insurer, Peters v. Aarrow Electric Castings, WC Claim no. 1993-068348 (LIRC, November 25, 1996) is distinguishable. There a July 6, 1995 ALJ order required payment on a compromise order with 10 days, but insurer did not receive the ALJ order until July 11. The insurer mailed the three checks required under order on July 17 and 18 (the later check was due to the fact it had to be made to a restricted account per the ALJ order). The commission found no inexcusable delay. 

Peters involved a one-time payment (albeit in the mailing of three checks) on an order requiring payment within ten days and one or two days of lateness. This case involves much more lead time, as ALJ Krueger's permanent total disability order was dated and mailed July 28, 2003 and the first of the periodic payments was due on August 25, 2003. And this is a repeated failure involving late payment in three months. Finally, the inexcusable delay standard does not depend on showing prejudice to the worker, but it is discretionary, permitting the commission to order payment in some cases and not others, depending on the facts. 

Fourth, the commission is not persuaded the applicant really is being paid in four weeks in advance as the insurer's claims representative testified. Transcript page 29. As the commission reads ALJ Krueger's order, (3)  the first payment due on August 25, 2003, for example, would be for compensation due from July 25 to August 24. In any event, ALJ Krueger's order requires payment by the 25th of each month, prospective or not. 

In sum, the $543.92 ordered paid by ALJ Krueger in his May 3, 2004 order is affirmed under Wis. Stat. § 102.22(1). 

cc: 
Attorney Joseph Danas, Jr.
Attorney Michael J. Donovan 
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Footnotes: 

(1)( Back ) 102.22(1) provides: 

If the employer or his or her insurer inexcusably delays in making the first payment that is due an injured employee for more than 30 days after the day on which the employee leaves work as a result of an injury and if the amount due is $500 or more, the payments as to which the delay is found shall be increased by 10%. If the employer or his or her insurer inexcusably delays in making the first payment that is due an injured employee for more than 14 days after the day on which the employee leaves work as a result of an injury, the payments as to which the delay is found may be increased by 10%. If the employer or his or her insurer inexcusably delays for any length of time in making any other payment that is due an injured employee, the payments as to which the delay is found may be increased by 10%. Where the delay is chargeable to the employer and not to the insurer s. 102.62 shall apply and the relative liability of the parties shall be fixed and discharged as therein provided. The department may also order the employer or insurance carrier to reimburse the employee for any finance charges, collection charges or interest which the employee paid as a result of the inexcusable delay by the employer or insurance carrier. 

 

(2)( Back ) The commission also observed in Martin: 

A deliberate withholding of compensation in a disputed claim would today be properly analyzed as an issue of bad faith under Wis. Stat. § 102.18(1)(bp). Accordingly, given the historical and factual context in which the phrase "without a bona fide justification or motivation" arose, the commission no longer considers that phrase to be helpful in determining whether an employer or insurer is guilty of inexcusable delay in payment. The word "inexcusable" is defined in Merriam-Webster's New International Dictionary, (3rd ed. 1993) as "being without excuse or justification." This definition is consistent with the court's language in the Coleman case, where the court referred to "the absence of an acceptable excuse." While Coleman was also decided prior to the enactment of the bad faith statute, and in fact prompted that enactment, the court dealt directly with what at that time was determined to be the tort of bad faith. The court specifically distinguished behavior constituting bad faith from behavior constituting only inexcusable delay. Thus, the description of inexcusable delay found in Coleman is useful because it addresses the meaning of Wis. Stat § 102.22, rather than the meaning of bad faith. 

 

(3)( Back ) ALJ Kruger's July 28, 2003 order found the applicant permanently totally disabled as of January 8, 2003. As of July 25, 2003, 28 weeks and 1 day of PTD compensation at $523 per week, or $14,731.17 would have accrued. That sum, plus the $30,342.76 in prior TTD identified by ALJ Krueger, totaled the $45,073.93 "amount of temporary and permanent disability owed" and ordered paid in ALJ Krueger's July 28, 2003 order. The compensation ordered monthly beginning August 25, 2003, reflected permanent total disability compensation accruing beginning on July 25, 2003, with the first month's payment for the period from July 25 to August 24, 2003. 
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JOHN BLASIUS, Applicant 

CENTRAL CONTRACTORS CORP, Employer 

HAWKEYE SECURITY INS CO, Insurer 

WORKER'S COMPENSATION DECISION
Claim No. 1998-036577



An administrative law judge (ALJ) for the Worker's Compensation Division of the Department of Workforce Development issued a decision in this matter. A timely petition for review was filed. 

The commission has considered the petition and the positions of the parties, and it has reviewed the evidence submitted to the ALJ. Based on its review, the commission makes the following: 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

John Blasius, the applicant in this action, was employed by the respondent, Central Contractors Corporation, as a carpenter. 

On May 21, 1998, the applicant sustained an injury to his left knee as he descended a ladder and slipped on stacked concrete blocks resulting in a torn medial meniscus that was surgically repaired on June 24, 1998, by Dr. Michael Dussault. 

The respondent employer and its insurance carrier, Hawkeye Security Insurance Company, conceded liability and paid temporary total disability benefits, associated medical expenses and eight percent permanent partial disability, as compared to amputation. 

Experiencing continuing complaints with his left knee, the applicant returned to Dr. Dussault who recommended additional surgery. To that end, Dr. Dussault performed an arthroscopic debridement of the medial femoral condyle. The insurer conceded liability and paid attendant benefits for lost time and medical expenses. 

Not achieving the desired result, Dr. Dussault recommended and the applicant agreed to undergo a left total knee replacement on October 22, 1999. Once again, the insurer conceded liability and paid temporary total disability benefits and medical expenses. 

In May of 2000, the insurer secured an independent medical examination from Dr. Richard Lemon who opined that the injury of May 21, 1998, precipitated, aggravated and accelerated the applicant's pre-existing degenerative knee condition beyond normal progression and necessitated the arthroscopic surgery of June of 1998. 

Dr. Lemon further opined that the applicant reached an end of healing on September 22, 1998, and sustained five percent permanent partial disability, as compared to amputation of the left knee. Most importantly, Dr. Lemon opined that any disability after September 22, 1998, was due to a historical long-term non-industrial degenerative knee condition and concluded that the second arthroscopy and total knee replacement were not necessitated by the work injury. 

The insurer, in reliance upon Dr. Lemon's opinions, amended its position and limited its concession of temporary total disability benefits to the period ending September 21, 1998, and only five percent permanent partial disability, as compared to amputation. The insurer additionally denied liability for any compensation beyond September 21, 1998, and the five percent permanent partial disability and claimed an overpayment for benefits paid beyond that concession. 

The applicant filed an application for hearing and a hearing was held on February 19, 2001. On May 21, 2001, the department issued an Order finding that the injury of May 21, 1998, necessitated all surgeries to date and awarded all past claims for compensation as well as temporary total disability benefits from October 22, 1999, to May 31, 2000, and 50 percent permanent partial disability, as compared to amputation and imposed liability for medical expenses claimed. The insurer did not appeal the department's Order to the commission. 

The applicant's multiple surgical procedures failed to provide the relief expected and on February 10, 2003, he underwent a total knee revision replacement arthroplasty with revision tibial component and patellar replacement. 

The insurer was notified on January 6, 2003, of the applicant's need for a second total left knee replacement. On that same day, the analyst in charge of the applicant's file suspended payment of medical treatment expenses. Specifically, the insurer suspended payment of medical treatment expenses in the amount of $759.00 to Aurora Medical Group-Burlington and for $547.00 for treatment expenses incurred at Memorial Hospital of Burlington. 

On January 15, 2003, the analyst asked the applicant's attorney if the analyst could take a recorded statement from the applicant. The applicant's attorney would not permit such interview, but indicated the applicant would respond to written questions. 

On January 15, 2003, the analyst consulted with Dr. Borkowski about applicant's need for additional surgery. Dr. Borkowski indicated that additional information about the failure rate of knee replacements, the failure of the graft material and information regarding the type of cement used was needed. Dr. Borkowski thereafter became unavailable for consult. 

On January 25, 2003, the analyst asked applicant's treating doctor why a second surgery was scheduled. The doctor indicated there was a failure of bony ingrowth in the tibial component. The analyst also asked applicant's doctor if there had been any intervening infection, slip and fall, or any other accident that may have aggravated, accelerated and progressed applicant's previous surgery beyond normal progression. The applicant's doctor responded in the negative. The analyst received these responses on February 10, 2003. 

On February 10, 2003, the analyst mailed written interrogatories to applicant's attorney. Applicant never answered those interrogatories. 

On March 24, 2003, the insurer suspended payment of $325.00 in medical expenses to Great Lake Pathologists and $31,891.08 for medical expenses for treatment provided by Memorial Hospital of Burlington. On March 26, 2003, the insurer suspended payments to Southeastern Wisconsin Anesthesiology in the amount of $1,745.00 and to Aurora Medical Group in the amount of $6,863.00. The insurer further delayed in paying $700.85 to Southeastern Wisconsin Anesthesiology and $70.00 to Dr. Sharon Smith. 

On May 9, 2003, the applicant's attorney sent the analyst a letter stating that if the insurer did not explain the denial within 7 days the applicant would file a bad faith claim. On May 15, 2003, the analyst wrote the applicant's attorney a letter indicating that the bills had been "put in line for payment." The bills were paid in early June of 2003. 

The ALJ found that the insurer inexcusably delayed in paying applicant's medical expenses pursuant to Wis. Stat. § 102.22(1). The ALJ found the delayed payments totaled $42,900.93. The ALJ assessed the 10 percent penalty on the total amount, or $4,290.09. The insurer has not petitioned for review of the ALJ's order. The issue is whether the insurer engaged in bad faith in failing to pay the aforementioned expenses. 

In Brown v. LIRC, 2003 WI 142, ¶ 52, 267 Wis. 2d 31 671 N.W.2d 279, the Wisconsin Supreme Court noted that suspending benefits after a brief, inconclusive investigation was not an acceptable means of avoiding a bad faith penalty. That is not what occurred in this case. Rather, in the present case the insurer first suspended payment and then conducted an inconclusive investigation. 

There was no reasonable basis for suspending benefits on January 6. The insurer has never presented a reasonable basis for suspending payment of medical expenses initially. The analyst's feeling that the matter needed further investigation is not a basis for suspending payment. It may be a basis for the insurer to consult with a medical professional while continuing to pay the applicant's medical expenses. The analyst was seeking a medical opinion. The analyst acknowledged she is not a doctor. The analyst did not follow through with obtaining a medical opinion. Dr. Borkowski never offered a medical opinion that would release the insurer from responsibility for applicant's medical expenses. Dr. Borkowski simply indicated possible avenues to be explored. Further, if for example, malpractice had occurred, that would not be a basis for suspending payment as the insurer would be liable for additional treatment expenses resulting from malpractice. 

The applicant's failure to respond to the insurer's interrogatories did not provide the insurer a reasonable basis for suspending benefits. Although the applicant's counsel indicated that applicant would respond, applicant was not legally obligated to do so. The analyst acknowledged at the hearing that she was aware that an applicant's failure to respond to a written request for answers to questions was not a basis to suspend payment. The applicant's doctor had already notified the insurer that there was no new injury. Further, even if applicant had suffered a reinjury, the insurer would need a medical opinion establishing that additional treatment would have been necessary despite the original injury. Lange v. LIRC, 215 Wis. 2d 561, 573 N.W.2d 856 (Ct. App. 1997). Finally, there is no evidence that the insurer received new information or a medical opinion that caused it to finally put the bills in line for payment. The analyst testified that the insurer accepted the compensability of applicant's second knee surgery "after another couple of discussions with our supervisors." Tr. at 38-39. There was no testimony regarding what those discussions entailed. 

The applicant requests that the commission assess a 200 percent penalty for each bill that was not paid, rather than calculate the penalty on the total amount at issue. The commission declines to do so. Wis. Stat. § 102.18(1)(bp) provides for an award on the "total compensation due." After considering all the evidence including the lack of any justification for the insurer's suspension of payments, the number and the amount of bills that were not paid, and the various lengths of delay, the commission assesses a penalty of $15,000.00. The applicant's attorney is entitled to a 20 percent fee. 

ORDER

The findings of the administrative law judge with respect to inexcusable delay are affirmed. The findings of the administrative law judge with respect to bad faith are reversed. Within thirty days from the date of this order, Hawkeye Security Insurance Company shall pay to the applicant Fifteen thousand four hundred thirty-two dollars seven cents ($15,432.07); and to Attorney Roland Cafaro, fees in the amount of Three thousand eight hundred fifty-eight dollars and two cents ($3,858.02). 

Dated and mailed April 21, 2005
blasijo . wrr : 132 : 1 : ND § 7.22 

/s/ James T. Flynn, Chairman 

David B. Falstad, Commissioner 

/s/ Robert Glaser, Commissioner 

MEMORANDUM OPINION

The commission did not consult with the ALJ regarding witness credibility and demeanor. The commission's partial reversal is not based on credibility. The commission does not find the analyst incredible but finds what she knew did not constitute a reasonable basis for suspending benefits. Accepting the testimony on behalf of the insurer establishes that the insurer knew it did not have a reasonable basis to suspend payment of applicant's medical treatment expenses. 

The respondent requests that the commission review Dr. Borkowski's report despite the fact that the ALJ excluded that report from evidence. The report was not a certified report by a practitioner and therefore would not have constituted prima facie evidence of the matters contained therein. The ALJ had the authority to exclude the document because it was hearsay. Finally, the commission notes that the gist of the report was placed into evidence by the analyst's testimony. Consideration of the actual report would not have changed the outcome in this case. 

cc: 
Attorney Ronald C. Cafaro
Attorney Juliette Dahms 

  

[Ed. Note: The decision is reproduced here as modified by an amendment to the Order issued on May 18, 2005] 
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JUDY WAHLGREN, Applicant 

UNITED HEALTH CARE, Employer 

UNITED STATES FIDELITY &  GUARANTY CO, Insurer 

CRAWFORD & COMPANY 

WORKER'S COMPENSATION DECISION
Claim No. 2001-035218



The applicant submitted a petition for commission review alleging error in the administrative law judge's Findings and Interlocutory Order dated April 8, 2004. Briefs were submitted by both parties. At issue is whether the employer and Crawford & Company are liable for a bad faith penalty under Wis. Stat. § 102.18(1)(bp) and an additional noncompliance penalty under Wis. Stat. § 102.18(1)(b). 

The commission has carefully reviewed the entire record in this matter and hereby affirms in part and reverses in part the Findings and Interlocutory Order of the administrative law judge. The commission makes the following: 

FINDINGS OF FACT


Delete the first full paragraph on page 13 of the administrative law judge's order and substitute therfor: 

An award pursuant to Wis. Stat. § 102.18(1)(b) is appropriate. The evidence indicates the employer and its insurer Crawford & Company failed to make payment in good faith pursuant to the initial interlocutory order in this case, and the applicant is entitled to an award not exceeding 25 percent of each amount that was not paid as directed. The applicant is entitled to 25 percent penalty on the award of $14,884.50 in the amount of $3,721.00, and also a 25 percent penalty of the medical expenses of $20,083.32 in the amount of $5,020.83. The total amount awarded for bad faith under Wis. Stat. § 102.18(1)(bp) and Wis. Stat. § 102.18(1)(b) is $16,665.50 less attorney's fees of 20 percent in the amount of $3,333.10 leaving a total due the applicant of $13,332.40. 

NOW, THEREFORE, this 

INTERLOCUTORY ORDER


Within 30 days from the date of this order United Health Care and its TPA Crawford & Company shall pay to Judy Wahlgren, the applicant the sum of $13,332.40, and to attorney, Thomas Siedow the sum of $3,333.10 as attorney's fees. 

Dated and mailed April 28, 2005
wahlgju . wpr : 175 : 8  ND § 7.20 

/s/ James T. Flynn, Chairman 

/s/ David B. Falstad, Commissioner 

/s/ Robert Glaser, Commissioner 

MEMORANDUM OPINION

The applicant asserted in her petition for commission review that the administrative law judge erred in determining that the applicant was not entitled to an award for 25 percent noncompliance under Wis. Stat. § 102.18(1)(b). The commission agrees. Under Wis. Stat. § 102.18(1)(b) there is a separate basis for an award when an interlocutory order is entered and payment is not forthcoming. Under Wis. Stat. § 102.18(1)(b), if the department finds that the employer or insurer has not paid any amount that the employer or insurer was directed to pay in any interlocutory order, and the nonpayment was not in good faith, the department may include in its final award a penalty not exceeding 25 percent of each amount that was not paid as directed. 

In this case, the underlying order was an interlocutory order, and the employer and its third party administrator, Crawford & Company failed to make payment timely in accordance with that order. The employer and Crawford & Company have failed to establish that it failed to make such payments in good faith. The employer states in its response to the petition for commission review that it can find no authority to support a finding that a single act of delay may be penalized twice for bad faith, once under Wis. Stat. § 102.18(1)(b), and again under Wis. Stat. § 102.18(1)(bp). However, in the commission decision in Vanden Bloomen v. Brillion Iron Works, Commission Decision dated July 5, 1991, involving the failure of an employer and its insurer to pay indemnity for vocational rehabilitation training pursuant to an administrative law judge's interlocutory order, the commission found a 10 percent penalty for inexcusable delay pursuant to Wis. Stat. § 102.22, as well as a bad faith award pursuant to Wis. Stat. § 102.18(1)(bp), and an award as a penalty for noncompliance pursuant to Wis. Stat. § 102.18(1)(b). 

Given the language of Wis. Stat. § 102.18(1)(b), the commission finds that an award for noncompliance in good faith with the administrative law judge's interlocutory order is a basis for a separate award in this case. The evidence in this matter establishes that the employer and Crawford and Co. delayed payment for more than 30 days after the date for payment established in the administrative law judge's interlocutory order of January 9, 2003. Pursuant to the interlocutory order payment was due on January 30, 2003, but payment was not begun until March 7, 2003. The administrative law judge appropriately noted that the employer and Crawford and Co. had notice of the duty to pay by January 13 or 14, 2003, and provided no reasonable explanation for their failure to make timely payment. The employer and Crawford and Co. ignored two requests from the applicant's attorney in February 2003, and payment was not begun until March 7, 2003. The commission finds that the nonpayment pursuant to the interlocutory order on January 9, 2003, was not in good faith under Wis. Stat. sec.102.18(1)(b). Based upon the evidence of a lack of good faith to comply with the administrative law judge's interlocutory order and make payment by January 30, 2003, the commission finds that the employer and Crawford & Company are assessed an additional penalty of 25 percent of the indemnity award of $14,884.00 for a penalty of $3,721.00, as well as a penalty of 25 percent on the delayed payments of medical expenses in the amount of $20,083.32 for a penalty of $5,020.83. The applicant had every right to expect timely payment and the commission credits the applicant's assertion that she constantly got letters from healthcare providers for charges which remained unpaid during the period of delay. 

The applicant contended in her petition for commission review that the administrative law judge erred in failing to award the maximum amount of $15,000.00 for bad faith. However, upon an independent review of the evidence in the record the commission finds that the administrative law judge's award of bad faith penalty was appropriate under the circumstances. The commission declines to increase the amount awarded for bad faith. 

cc: 
Attorney Thomas A. Siedow
Attorney Michael C. Frohman 
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